
McGILL UNIVERSITY FACULTY OF LAW October 1 , 1990 

UNIVERSITE McGlLL FACULTE DE DROrr le ler octobre 1990 



Le malentendu canadien 



de MarC’Antoine Adam 
BCLin 

II y a 3 mois mainienant, le 22 juin dernier 
pour etre plus pr6cis, nous assistions au 
denouement du dernier acte de r6popee 
Meech. Tragedie pour les uns, com^die 
pour les autres, ce drame aura au moins 
jete touie la lumiere sur une vieille rdalite 
par ailleurs de plus en plus difficile k 
ignorer. Je parle id de ce qu’il est 
desormais convenu d’appeler le 
«malentendu canadien». 

Le «malentendu canadien», c’est la 
coexistence de 2 notions contradictoires 
k la base de ce qu’est le Canada. L’une le 



de Heiene Gagnon, BCL II 

Dans le dossier des fiais de scolarit6, la 
Federation des Etudiants etEtudiantes du 
Quebec (FEEQ) a d6cid6 de poursuivre le 
gouvemement du Qu6bec afin de faire 
casser la d6cision du Conseil des 
ministres (no. 89-268) d’hausser les frais 
de scolarit6 de 157% sur deux ans. La 
FEEQ est une association 6tudiante 
nationaJe regroupant des associations 
6tudianies universitaires. McGill en est 
membre depuis sa fondation en f6vrier 
1989 mais les 6tudiantes et les 6tudiants 
seront appel6s confirmer ce 
membership par r6f6rendum au mois 



voit comme un grand ensemble national 
multi-culturel rassembl6 autour de 
certaines valeurs traditionnelles comme 
le lib6ralisme et Tindividualisme. C’est 
essentiellement la vision du Canada 
anglais. A I’inverse, I’autre notion 
d6finit le Canada comme 6tant 
principalement Tunion de 2 peuples dans 
le cadre politique d’une conf6d^tion 
favorisant leur 6panouissement 
respectif. C’est la vision du Quebec. 
Bien que I’expression soit relativement 
ricente, le malentendu, lui, est aussi 
vieux que le Canada lui-m^e. Du 
moins, il existe d^uis 1759. 

L’histoire ne manque pas d’exemples ou 



d’octobre 1990. 

Depuis f6vrier 1990, la FEEQ 6tudie la 
possibility d’intenter ce recours juridique 
en multipliant recherches et dtudes. Cet 
6t6, un comity ad hoc a yty formy afin de 
produire un rappcMt d’argumentation 
juridique. Sept membres sur dix 
provenaient de la Faculty de droit de 
McGill: Andry Beaulieu, Michael Byers, 
Styphane 6thier, Robert Fabes, Hyi6ne 
Gagnon, Catherine Maheu et Jonathan 
Quaglia. 

L’ytude Robinson Sheppard 

Suite a la p. 4 



ces 2 visions, pour ne pas dire leurs 
tenants, se sont afErontys. Que ce soit 
durant la crise de la conscription en 1942 
ou plus rycemment lors du dybat sur le 
libre-ychange, li chaque fois que la 
question touchait de pr^s ou de loin au 
sentiment national il y avait discorde. 

Malgry tout, ce n’est que depuis la 
Ryvolution tranquille et I’^e Trudeau 
que le probldme fait I’objet d’une 
pr6occupation politique constante. A 
maintes reprises au cours de ces 30 
demiyres annyes, on a tenty d’y remydier 
entre autres par la voie d’un amendement 
constitutionnel. En ce sens, beaucoup 
voyaknt dans I’Accord du Lac Meech 

ee itiiin^ 

AiiooBces,.. p,2 
Ori^tatibn p^ 

MldiatisatioiL., p4 

Tire AMdtoir CtHidactor.^ 

Mdsitt, ryveille<4 
iim^sCoraar.,. p4i 

Nataa Shttraaadty Lec^ 

MWal Dilemma,.. p.7 

Cmwdi^ Ltttle Retmlotw p.8 



FRAIS DE SCOLARITt: UNE 
BATAILLE JURIDIQUE ^ 




ANNOUNCEMENTS/ 
ANNONCES ■ 



Gill Law Journal/La Revue de Droit 

IcGill Les demandes d*adh6sion a la Revue de 
i de McGill sonl disponibles depuis le 4 
mbre 1990. Please note that the application 
(including the evaluation and short assignments 
that must be completed) are due October 12. 
Interviews will take place October 15-16 . 
Information sheets and applications are available 
at SAO, or at the new Law Journal office in the 
basement at 3661 Peel. 



NO PARKING There is absolutely, positively no 
parking in front of the Faculty. Delivery trucks 
cannot get in and those people with permits cannot 
find a place to park. Parking tickets will be issued 
to offenders. Please co-operate as the Faculty is 
losing patience. LSA/AED. 



BOOKSTORE Permanent hours, beginning the 
week of Sept. 17th 1990: Tues.: 8h30-10h30; 
Thurs.: 8h30-10h30. 

RES IPSA LOQUITUR To all those interested in 
buying a copy of last years’s yearbook: There are 
a limited number available. Reserve your copy 
NOW by leaving me a note with your name and 
phone number in the mailbox at LS A. First come 
first served - so hurry: - Michael Kleinman, editor. 

WOMEN IN THE LAW The Annie MacDonald 
Langstaff Workshop of Women in the Law is 
sponsoring Christine Boyle, visiting professor at 
ihe Faculty of Law University of British Columbia 
who will present her paper “Gender and Judicial 
Policy-Making in the Law of Contracts’’ on 
Wednesday, Oct. 3, 1990, 12 noon in the Moot 
Court. A copy of his paper will be put on reserve 
at the library. - The second Annie MacDonald 
Langstaff Workshop will be held on Wed., Nov. 
7th with Fran Olson presenting her paper on “The 
Sex of Law’’. More details to follow in later Quid 
notices. 



FIRE ALARM If the fire alarm rings when you 
are in the library, please leave immediately by the 
nearest stairs (there is a stairwell on both the east 
and west side of the library). Do not use the 
elevator. When you get outside, move away from 
the exit door so that the way is clear for others. 
Thank you for your co-operation. The library staff. 

POSTERS All clubs: Please refrain from posting 
notices on painted walls as thdr removal removes 
the paint as well. Please take down your signs after 
your advertised event has taken place because the 
Faculty is begiiuiing to look like a garbage bin. The 



dean does not like it and has asked me to try to 
remedy the situation. Every club has a board, so 
take it easy. Thanks, Bram. 

John Henry Cardinal Newman Annual Lecture 
Jean Vanier (founder of L’ Arche): “Is A University 
Relevant Today’’, Friday, Oct5, 1990, 13h30, 
Redpath Hall. General discussion of Mr. Vanier’s 
lecture animated by McGill professors, on 
Tuesday, OcL 9, 17h30, in the Moot Court. St 
Thomas Moore EHscussion group - law students 
and professors who meet on an infrequent basis to 
talk about spiritual values and the law - will meet on 
Wednesday, Oct 17, 12h00, in room 202. This 
discussion will centre on Mr. Vanier’s lecture, the 
follow-up discussion, and a short article by 
Timothy S. Healy “Probity and Freedom on the 
Border: Learning and Belief in the Catholic 
University’’. Everyone is welcome, the article is 
available in the St Thomas Moore box in the LSA 
office. If you have any questions feel free to talk to 
Jon Quaglia, BCL EH. 



McGill Legal Information Clinic Seminar 
Series: Everyone welcome (especially if you are 
at a clinic either this term or next): Tuesday, Oct2, 
14h00, room 101 : “Procedure in Rap’’ sUrring Me. 
Micheal Bergman. Wednesday, Oct 3, 14h00, 
room 202: “The landlordAenant waltz’’ starring 
Aime-Marie Migneault and Jonathan (Quaglia. 
Thursday, Oct 4, 16h00, common room: “Clinic 
Coffee House: are we havin’ fun yet?’* 

CLASS PHOTOS - Photos for the yearbook will 
be taken during the Activity Period on Wednesday, 
October 3 1990 between Noon and 2 p.m. Please 
make every effort to show up on time. Hopefully, 
we’ll only have to do this once: BCLII: 12NOON; 
LLBH: 12:15; BCL El: 12:30; LLB HI: 12:45; 
NAT’LEV: 13:00. Thanks for your cooperation! 
Michael Kleinman, editor. 

LAW GAMES - Just in! Canada Law Games will 
be held January 23-27th, 1991 at the sunny, 
pastoral University of Western Ontario. Details to 
follow! 

FOUND - a black lady’s blazer has been found in 
the McGill Legal Information Legal Clinic. For 
information, caU Anne-Marie Migneault at 933- 
4971. 



^ ^ ^ ^ 

V ^ ^ ^ ^ 




by Chris Kent, LLB II 

Orientation ’90 is now just a memory (or 
a blur?) for us all. Just in case you do not 
know. Charity Day, the first of its kind for 
Orientation Week, was a great success. 
$ 1 280 were raised for the Cystic Fibrosis 
Association and the Montreal Children’s 
Hospital Foundation. Many thanks to all 
students who came out to lend a hand and 
to professors Macdonald and Healy who 
supported our cause. By the way, BCL 
did raise more money than LLB, but it 
was close! As for other events, no 
complaints have been heard, except for 
Professor Jutras, who is still waiting for 
his donner at Tony DuSud’s! Special 
thanks to volunteers who came to the 
rescue of the Orientation Committee all 
week, especially those who helped out at 
the Dean’s Reception. 

Any student who has still not met his or 
her law partner should keep an eye out for 
law partner listings, which will be posted 
in the «pit» as soon as all phone numbers 
are avaible. Alternatively, it’s over and 
we pulled through thanks to you guys. 

McCiihj^Ouetec 

Prdsente une 
CONFERENCE 
sur 

LE MALENTF.Nmi 
CANADIEN 
avec 

DANIEL LATOUCHE 
Chroniqueur au Devoir et 

polilologue k I’l.N.R.S. 
et 

CHARLES TAYLOR 
Professeur de sciences politiques 
a McGiU 

le 3 octobre ^ 12h(X) 

^ la salle du tribunal-6cole (MC) 
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THE ARMCHAIR 
CONDUCTOR 

Drew Berman, LL.B. ID 

One of the good things about the start of 
the school term, if you’re like me and 
have just received the September 
instalment of your student loan, is that 
your bank account is relatively plentiful. 
Further, the inclination to go on that 
massive classical CD binge you’ve 
always dreamed about is overwhelming 
to the point of having to rely on a good 
friend to bind you securely about the 
throat to the nearest fire hydrant. 

Be that as it may, life is just too short not 
to pick up a few new CDs. What’s more, 
this year marks the 57th season of the 
Montreal Symphony Orchestra, and 
judging by its September-October 
calendar, this season should prove to be 
inspiring. 



Maryse Beaulieu, BCL m 

Vous vous glissez a I’int^rieur d’une 
conversation, on y 6tale sa culture. Pour 
ne pas etre en reste, vous parlez d’un film, 
q'ue vous n’avez d’ailleurs pas vu, hormis 
les affiches publicitaires. Fine mouche, 
vous avez 6galement eu 1’ intelligence de 
lire, a la volde, une critique. 

Hardi, vous vous prenez alors ^ discourir. 
A vous entendre, on pourrait croire a 
votre histoire, tellement vous mordez 
dans VOS mots. On approuve, grommelle. 
Puis, un autre orateur s’avance et vous 
vous inclinez. On approuve, grommelle. 

Et tout a coup, la pellicule qui s’6tait 
interpos6e entre votre propre perception 
et celle d’un autre vous frappe de plein 
fouet. Si toute cette bande n’6tait 



MSO highlights include an evening of 
Rossini on SepL 24 and 25 with mezzo- 
soprano Cecilia Bartoli. Regrettably, by 
the time you read this a recital featuring 
Yo-Yo Ma, cello, and Emmanuel Ax, 
piano, will have come and gone, 
however. I’ll be sure to pass on a few 
comments. 

A definite “must-see” is the October 2 
and 3 MSO Grand Concert with violinist 
Midori performing works by Dutilleux, 
Dvorak and Shostakovitch. Midori has 
performed and recorded often with the 
MSO and her warmth, lyricism and 
intensity is perfectly suited to that of the 
MSO. 

Midori and pianist Robert McDonald 
share the stage in what should be a 
diverse recital of works by Mozart, R. 
Strauss, Beethoven and Ravel on 
October 14. 

One of my all-time favourite works, 
Liszt’s Totentanz (or “Dance of Death”) 
will be performed on October 10. Liszt’s 
inspiration for this beautifully haunting 



compos6e que de filibustiers... La 
d6chirure qui soul6ve un instant le voile 
vous fait tqiercevoir un ph6nom6ne 
pemicieux. Vous r^alisez qu’^ certains 
moments vous ne parvenez plus k 
distinguer ce qui est le fruit de votre 
propre exp6rience et ce qui vous a 6t6 
rapportd. 

La multiplicity des yv^nements k voir, le 
nombre incroyable de trues qu’il faut 
ingyrer pour demeurer sur la ligne de feu 
vous ont ryduits k I’inertie la plus totale. 

Mysadapty culturel, vous avez cm devoir 
vous taper dans le mytro les revues de 
haute voltige intellectuelle pour pallier k 
cette carence. Devant le plexiglas 
ycorchy du mytro qui vous ouvre ses 
portes, reflet infidyie de votre personne, 
vous vous etre surpris k rever d’ubiquity. 



MEDIATISATION... 

/ 



piece for piano and orchestra was the 
graphic horror of the fourteenth century 
fresco The Triumph of Death, attributed 
to Orcagna. The work comprises 
variations on the Dies Irae (or “Day of 
Wrath”) and the sinister and prophetic 
nature of the music gave critics of Liszt 
ample opportunity to express their 
outrage. 

Despite the squawking of critics, the 
work endures with the praise of Bela 
Bartok and Sacheverell Sitwell, amongst 
others. We’ll have to see whether the 
MSO and pianist Jean- Yves Thibaudet 
can live up to the standards set by pianist 
Jorge Bolet and the London Symphony 
Orchestra on the London CD. 



Remember, you don ’t need a student loan 
to attend these concerts. Just head down 
to Place des Arts one hour or so before 
curtain time and tickets can usually be 
had in the $7 to $9 range; or to put it 
another way, that’s less than one half the 
price of the average case book. Which 
would you rather enjoy? Happy 
listening! 












mom 
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Quid Novi is published weekly by students at 
the Faculty of Law of McGill University, 
3644 Peel Street, Montreal, H3A 1W9. 
Production is made possible by support of the 
Dean’s office and by direct funding from the 
students. Opinions expressed are those of the 
author only. Contributions are published at 
the discretion of the editor and must indicate 



author or origin. 
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R6dacteur-en-chef 


Jean-Philippe Gervais 
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English Editor / 
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Michael Wilhelmson 


Treasurer/ 

Tr6soriere 
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Valerie Heroux 
Caspar Landolt 

Special Issues Editors/ 
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Patricia Armstrong 
Julie Godin 

Production Manager(s)/ 

Gerant(s)de production Philip Lapin 

Greg Moore 

Quid Novi estune publication hebdomadaire 
assuree par les etudiants de la faculte de droit 
de I’universite McGill, 3644 rue Peel, 
Montreal, H3A 1W9. La publication est 
rendue possible grace a I’appui du bureau du 
doyen, ainsi que par le fiiuincement individuel 
des etudiants. Les opinions exprimees sont 
propres a I’auteur. Toute contribution n’est 
publiee qu’a la discretion du comite de 
redaction et doit indiquer 1’ auteur ou son 
origine. 



Frais 

Suite de la p.l 

Boienstein Shappiro a choisi par la 
FEEQ pour intenter cette action. Avant 
de vous exposer bridvement 
Targumentation juridique qui a 6t6 
61abor6e, laissez-moi vous parler du 
contexte de ce recours. Le texte officiel 
de cette decision n’a jamais 6t6 divulgu6. 
La decision a 6t6 prise k huis clos par le 
Conseil des ministres en d6cembre 
dernier. Seul un communique de presse a 
ete rendu public par le ministre de 
I’Enseignement superieur et de la 
Science. Or, sans le texte offlciel, la 
poursuite sera d’autant plus difficile k 
reussir... Aprds avoir vainement essaye 
d’obtenir la decision aupres du ministre 
et de son ministere, la FEEQ a fait ^pel 
k la Commission d’acces i I’information. 
Malheureusement, I’ait. 30 de la Loi sur 
I’acces k I’information affirme qu’un 
ministre pent tout simplement refuser de 
transmettre une decision. Les employes 
de la Commission n’ont pas la possibilite 
d'interpreter la Loi. A cause du libelie de 
Tart 30, ils ont du nous refuser acc^s k 
ladite decision. La FEEQ a done loge un 
appel devant la Commissiem et tout poite 
k croire qu’elle sera entedue le 19 octolwe 
prochain. L’argument de la Federation 
est que si un OTganisme desire remettre en 
question la validite et la 
constitutionnalite d’une decision, le 
ministre devrait avoir I’obligation de la 
rendre publique. 

L’argumentation eiaboree par 
le comite ad hoc sur le recours juridique 
s’etend sur quatres domaines du droit, en 
roccurrence le droit administratif, le 
droit consitutionnel, le droit civil et le 
droit international. 

En droit administratif, le comite 
propose cinq arguments. Premierement, 
la decision 89-268 serait en fait un 
reglement deguise non fonde sur une loi 
habilitante ce qui la rendrait invalide. 
Deuxiemement, meme si le tribunal 
considerait qu’il existe une habilitation 
legislative, la F^Q soudent qu’elle est 
trop generale pour permettre au 
gouvernement de modifier si 



precisement les droits des administre$ 
(des etudiants). Troisifemement, toujours 
si le tribunal arrivait k la conclusion qu’il 
y a une habilitadon legisladve, la FEEQ 
soudent que la decision ne peut pas etre 
interpretee comme etant conforme aux 
objectifs de la loi habilitante. En effet. 
Van. 8(2) de la Loi sur le ministere de 
I’Enseignement superieur et de la 
Science enonce que le ministre doit 
“favoriser i’acces aux formes les plus 
eievees du savoir (...) k toute personne 
qui en a la volonte et I’apdtude”. 
Quatriemement, si le tribunal juge qu’il 
existe une habilitation legislative 
permettant au gouvernement d’hausser 
les frais de scolarite par reglement, la 
FEEQ soumet que le gouvernement ne 
pouvait done pas proceder par simple 
decision. Enfin, la FEEQ croit que les 
etudiants avaient des droits acquis e une 
educadon universitaire tendant vers la 
gratuite et que Ton ne peut affecter des 
droits acquis sans une habilitadon 
expresse dans une loi, ce qui n’est pas le 
cas en I’esp^ce. 

En droit intemadonal, la FffiQ 
soudent d’une part que la Declaration 
universelle des droits de I’Homme 
(1948) consdtue du droit international 
coutumier en contravention duquel le 
gouvernement du Quebec ne pouvait pas 
legiferer. Or, ladite Declaration enonce k 
I’arL 26 que toute personne a droit k 
reducation et que I’acces aux etudes 
superieures doit etre ouvat en pleine 
egalite ^ tous en fonction de leur merite. 
D’autre part, la F^Q croit que par 
I’arrete en conseil 1438-76, le 
gouvernement du Quebec s’est engage k 
respecter le Pacte intemadonal relatif 
aux droits economiques, sociaux et 
culturels. Ce Pacte enonce k I’art. 13 que 
toute personne a droit a 1 ’ education et que 
I’enseignement superieur doit etre rendu 
accessible k tous en pleine egalite 
notamment par I’instauration 
progressive de la gratuite. II est evident 
que par la decision 89-268, le 
gouvernement du Quebec a contrevenu 
cette obligation. 

Suite a la p. 5 



Frais 

Suite de la p. 4 

En droit constitutionnel, la FEEQ 
soutient que la decision 89-268 viole 
I’article 7 de la Charte canadienne des 
droits et libert 6 s (droit ^ la vie, ^ la liberty 
et k la security de la personne). En effet, 
les tribunaux n’ont pas encore d61imite 
I’a mpleur des droits garantis par cet 
article. Or, la Fl^Q soutient que le droit 
a Teducation doit y etre enchass 6 et 
partant, la decision 89-268 viole ce droit. 
Par analogie, la F^Q soumet que la 
decision 89-268 viole I’article 1 de la 
Charte des droits et libertds de la 
personne du Quebec. De plus, la FEEQ 
soumet que la decision 89-268 viole 
dgalement Tart. 15(1) de la Charte 
canadienne et I’art. 10 de la Charte 
quebecoise car elle cree une 
discrimination entre les 6 tudiants, 
favorisant les plus ais 6 s financi^rement 
En outre, la F^Q pense que la decision 



89-268 viole Tart. 40 de la Charte 
qu 6 b 6 coise. En effet. Tart. 40 autorise 
une restriction k 1 ’ instruction publique 
gratuite mais seulement par une norme 
pr 6 vue par la loi. Or, la d 6 cision 89-268 
n’est ni une loi ni une norme pr 6 vue par 
une loi. Finalement, la FEEQ pretend 
que la decision 89-268 va k I’encontre de 
l’ 6 galit 6 des chances pr 6 vue k Tart. 36 de 
la Loi Constitutionnelle de 1982. 

Enfin, en droit civil, la FffiQ 
considere que la relation triangulaire 
entre une 6 tudiante ou un 6 tudiant, son 
university et le gouvemement constitue 
une stipulation pour autrui en vertu de 
I’article 1029 du Code civil du Bas- 
Canada. Ce mdcanisme empeche toute 
modification au contrat, une fois la 
stipulation accept 6 e par le b 6 n 6 ficiaire, 
en resp^ce, une fois que I’ytudiante ou 
rytudiant accepte de s’inscrire k telle 



university, dans tel programme, pour 
telle durye et k tel cout. Ce moyen 
invaliderait la hausse des frais de 
scolarity pour les ytudiants dyj^ inscrits k 
I’university en septembre 1989. 

Cette action est certainement un 
dossier k suivre, que vous ayez les 
moyens ou non de payer votre factuie de 
frais de scolarity. Cette batailleen est une 
pour le principe I’accessibility aux ytudes 
universitaires. La F^Q ne cherche pas 
par cette action k instaurer la gratuity 
scolaire, mais elle cherche plutdt k forco* 
le gouvemement k trouver une forme de 
contribution ytudiante au fmancement 
universitaire qui n’entravera pas 
r accessibility. D’autres alternatives 
auraient certainement pu etre mises en 
place ou k tout le moins auraient pu etre 
y tudiyes par le gouvemement du Quybec. 
La f 6 eQ s’en remet aux tribunaux... 



McGill , r^vcillc-'toi ! 



de Michelle Cumyn, BCL m 

Dans un article intituiy «McGill needs a 
plan of action», paru rycemment dans le 
McGill News, Mr. Pierre Anctil, 
directeur des ytudes canadiennes 
frangaises, soutient que McGill devrait 
promouvoir I’ychange entre les 
communautys anglophone et 
francophone en valorisant le fait 
francophone k fUniversity. Mr. Anctil 
cite en exemple...la Faculty de Droit! 

Je ne veux pas laisser croire que je trouve 
la situation a la Faculty de Droit 
entierement satisfaisante sur ce point, 
mais je remarque un contraste firappant 
entre la Faculty et le reste de TUniversity. 
A mon avis, le niveau de reconnaissance 
des francophones atteint k la Faculty 
constitue effectivement un objectif 
raisonnable que I’University dans son 
ensemble devrait tacher d’atteindre le 
plus rapidement possible. 

Sur le grand campus, parmi les ytudiants 
et les employys, les francophones sont 



nombreux mais bien camoufiys: ils 

parlent anglais et s’impliquent ots peu 
dans la vie sociale et cultuielle de 
rUniversity. Le climat en droit est tout 
diffyrent, meme si I’on pourrait souhaiter 
qu’il y ait plus de contacts entre 
francqihones et anglophones. Ce n’est 
pas parce que les francophones parlent 
frangais qu’ils n’ont pas amplement 
I’occasion d’apprendre I’anglais. Ce 
n’est pas, non plus, le fait que certains 
cours se donnent en frangais qui fait fuir 
les anglophones, au contraire! Et 
finalement, on ne peut pas dire que la 
prysence reconnue des francophones ^ la 
Faculty met en pyril sa tradition anglo- 
saxonne. LaFacultyaeutout^faitraison 
de faire la promotion de son caract 6 re 
biculturel, et n’en a retiry que des 
bienfaits. 

Dans les autres facuUys ou les 
francophones sont souvent plus de 25%, 
I’indiffyrence rfegne k leur ygard. Une 
seule concession, qui n’encourage guyre 
les ychanges, les examens peuvent 6 tre 
ycrits dans les deux langues. Les 



consyquences de cette politique de 
I’indiffyrence sont toues nygatives. 
L’UnivCTsity ne s’attire pas la loyauty des 
quybycois francq)hones qui y ytudient, 
tout en encourageant le sentiment anti- 
McGill au Quybec. Elledy^oitbeaucoup 
d’ytudiants venus ytudier k Montryal 
pour etre dans un milieu francophone, en 
s’isolant compl^tement de ce milieu. 
Finalement, elle s’attire la hargne de cetix 
que 9 a ynerve, k juste titre, de se heurter 
k la mauvaise volonty de CCTtains 
employys auxquels on adresse la parole 
en frangais. 

L’University n’a meme pas encore atteint 
le stade de dyveloppement de I’dre 
Tmdeau! Et elle manque une belle 
occasion de tirer avantage de sa 
composition bi-culturelle comme a su le 
faire la Faculty de Droit. 

Je ne sais pas pourquoi je publie ces idyes 
dans le Quid, si ce n ’est qu’^ cause de son 
manque de vision, I’University risque de 
nous entrainer dans sa chute! 
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Malentendu 
Suite de la p. 1 

raboutissement d’une longue recherche 
vers un 6quilibre entre les 2 visions. On 
croyait avec la formule magique de la 
«soci6t6 distincte» pouvoir enfm rallier 
tout le monde k une d6fmition commune 
du Canada. 

Malheureusement, meme avec cette 
formulation pour le moins originale, 
I’Accord ne r6ussit pas k obtenir I’appui 
n6cessaire des 16gislatures provinciales 
et, de plus, k sa mort, la majority des 
Canadiens y 6taient opposes. 

Plus grave encore, il est permis de 
s^rieusement douter du soutien qu’a 
r6ellement connu I’Accord et de se 
demander si plutdt I’Accord du Lac 
Meech ne perp6tuait pas pr6cis6ment ce 
qu’il entendait corriger dans la 



Constitution, soit le «malentendu 
canadien». En effet, le choix du mot 
«soci6t6» n’6tait-il pas populaire du 
simple fait que, ne poss^dant aucune 
signiHcation propre, il permettait k tous 
d’ avoir leur propre interpr6tation? 
D’ailleurs, nos politiciens ont tot fait 
d’exploiter cette ambiguity en parlant 
diff6remment de la fameuse clause de la 
«soci6t6 distincte» selon qu’ils 
s’adressaient k tel ou tel auditoire. Les 
discours des premiers ministies le 9 juin 
dernier au cours de Tune des nombreuses 
c6r6monies de signature, en sont 
d’ailleurs un triste exemple: sur 11 

premiers ministres, pas moins de 7 ont 
jug6 bon de dire que TAccord du Lac 
Meech constituait une grande victoire 
pour la Nation canadienne. concept qui 
par d6fmition ignore compl^tement les 
aspirations qu6b^oises. 

im’s Corner 



Quoi qu’il en soit, l’6chec de 1’ Accord du 
Lac Meech d6montre plus que jamais k 
quel point les 2 visions du Canada sont 
61oign6es I’une de I’autre. Peut-etre 
qu’elles sont irr6c(Miciliables et qu’il 
vaudrait mieux stmger k abandonn^ le 
cadre de la Confederation. C’est du 
moins ce que beaucoup commencent k 
penser au Quebec comme au Canada, 
d’ou le present debat constitutionnel 
initie par la creation de la Commission 
parlementaire eiargie Beianger- 
Campeau sur I’avenir constitutionnel du 
Quebec. 

C’est dans le cadre de ce debat que 
McGill-Quebec a invite MM. Daniel 
Latouche et Charles Taylor, tous deux 
eminents politicologues, a venir nous 
faire part de leurs reflexions sur le 
«malentendu canadien» le mercredi 3 
octobre k 12h00, dans le Moot Court 



by James Hughes 



The Other Drug War 



This article is not about Columbia. Nor is 
it about the moral questions surrounding 
genetic engineering (eg: do you want 
your kids to have blue or brown eyes?). 
This piece concerns the war on steroid- 
driven athletes. 

McGill is this week presenting a 
“Symposium on Performance Enhancing 
Drugs” called ‘Truth or Consequences”. 
I’m told by one athlete here at Law 
School that all McGill varsity players, 
from diving to rugby, are required to 
aaend at least one event during the three- 
day conference. This forced attendance 
is symptomatic of the whole direction 
that the war against drug-enhanced 
athletics is taking: the invasion of 
privacy. 

All Canadians who compete under the 
Canadian flag in international 



competition must be regularly tested 
before and after events for steroid-use, 
whether anaebolic or corticozoid 
steroids. The Canadian government 
forces the removal of blood from an 
athlete’s system: it takes substances from 
his or her body. 

We have a Charter of Rights that protects 
an individual’s life, liberty, and security 
of the person. We also have f^'otection 
against abusive search and seizure. The 
government’s forced testing policy could 
not survive the s.7 or s.8 individual 
protection. Noway. 

But such a policy may be saved by the s. 1 
“democratically justifiable” test. It is 
quite arguable that despite the 
acceptance by the athlete of the medical 
consequences of the drug-use and despite 
the possibility that the athlete is not being 
funded by the government, the purpose of 
international athletics implies human 
competiton, not chemical competition. If 

we take steroid drug-use to its logical 



conclusion, we could replace muscles 
with machinery, replace soul with 
science. Enter Steve, the six-million 
dollar man, Austin representing the 
U.S.A. in Atlanta. 

The purity of the Olympic motto, 
“Higher, Stronger, Faster” and Canada’s 
international reputation require that 
section 1 preserve mandatory drug 
testing of Canadian athletes, just as s.l 
has operated to allow the police to 
continue random road-side breathalizer 
tests. 



I hope McGill 
conference! 



athletes enjoy the 



Quote of the week: 

"Law inspires tJwse 
who know" 
-Anonymous 
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Dershowitz to speak at 4th Annual 



Natan Sharansky Lecture 



by Irwin Cotier, Professor of Law, 
Chair Inter Amicus 

I am writing to invite you to attend the 
Fourth Annual Natan Sharansky 
Lectureship in Human Rights which will 
take place this year on Tuesday, 
November 6th, at 5:00 p.m. in the Moot 
Court Room of the Faculty of Law. 

Our Guest Lecturer of this year will be 
Harvard Law Professor Alan 
Dershowitz, one of the most 
distinguished and celebrated scholar- 
adovcates of our day, and whom TIME 
Magazine called “the top lawyer of last 
resort in thecountry... a sort of judicial St. 
Jude”. His topic will be: “When Rights 
Collide - Freedom of Speech and the 
Rights of Vulnerable Minorities”. 



periodicals and journals such as the New 
York Review, Harvard Law Review, 
Yale Law Journal, Stanford Law 
Review, Harpe’s , Atlantic Monthly, 
Commentary and the New Republic. 
More than 100 of his articles have 
appeared in the New York Times alone, 
either in its magazine, book review, or 
Op-Ed sections. He has written for, or 
been profiled by, every major magazine 
in the U.S. including Newsweek, which 
has characterized him as the “nation’s... 
most distinguished defender of 
individual rights”; and New York 
Magazine, which called him “one of the 
country’s foremost appellate lawyers”; 
while as a weekly columnist for United 
Features Syndicate, more than 250 of his 
articles have appeared in 50 U.S. daily 
newspapers. 



The Natan Sharansky Lectureship in 
Human Rights is one of four endowed 
Human Rights Lectureships at McGill 
Law School, and is co-sponsored by the 
Faculty’s Human Rights Programme and 
InterAmicus, the McGill-based Human 
Rights Center. It is to be delivered by a 
person who by word or deed, has helped 
to advance the cause of human rights in 
our time. The advent of Alan Dershowitz 
as this year’s Lecturer is as exemplary as 
it is inspiring. 

A prolific writer and scholar, he has 
published more than 100 articles in 



A scholar-advocate par excellence, his 
most recent book, entitled Taking 
Liberties: A Decade of Hard Cases. Bad 
Laws and Bum Raps (1988), was 
described as a book that “leaps to the head 
of its class as amazingly lucid, 
informative, legal punditry”; his 
previous book. Reversal of Fortune: 
Inside the Von Bulow Case (1986) was 
described as “the most balanced and 
reliable account of the most publicized 
case of recent history”, and has now just 
premiered in Canada as a major motion 
picture; while an earlier book. The Best 
Defense, was a national best-seller. 



Moral dilemma of the week 



he GST must go through! The fate of the 

Nation is at stake. But the dastardly 
Liberals are in control of the Upper 
House. The (Jueen, in her infinite 
wisdom, has approved the «ilargement 
of the Senate by eight seats. Our Most 
Honourable Prime Minister has 
appointed enough friends to equal the 
Liberal members, but he needs to name 



one more Senator to seize the majority in 
the Upper House. Our poor Leader has 
nota single friend left to patronize. So he 
calls you! On condition you agree to vote 
in favour of the GST, would you accept 
the appointment? 

Please place your submissions (max. 400 
words) in the Quid box in the LS Aoffice. 
Deadline is next Monday at noon. 



described by the A.B.A. Journal as “the 
finest example...in our time...of lawyers 
writing for the general public about their 
most fascinating cases.” 

Appointed to the Harvard Law Faculty at 
age 25, he became at 28 the youngest full 
professor in its history. Since that time he 
has taught courses in criminal law, 
psychiatry and law, constitutional 
litigation, civil liberties and violence, 
comparative criminal law, legal ethnics 
and human rights. In 1979, he was 
awarded a Guggenheim Fellowship for 
his work in human rights. In 198 1, he was 
invited to China as a guest of the 
government to lecture and consult on 
their criminal code. In 1987, he was 
named John F. Kennedy-Fulbright 
Lecturer and toured New Zealand 
University lecturing about the Bill of 
Rights. At present, in September 1990, 
he has been invited to share a podium in 
Moscow with the Soviet Minister of 
Justice at a major Human Rights Fomm 
in the soviet Union. 

In a word, Alan Dershowitz is one of the 
foremost legal educators and 
practitioners of human rights and law 
reform. I do hope that it will be possible 
for you to attend the lecture and vin 
d’honneur in the McGill Law School 
Common Room immediately following 
the lecture. 
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Canada^s little 
reYolation 

by Michael Wilhelmson, LLB Dl 

Package politics and political arrogance 
suffered the wrath of the people in two 
recent provincial elections. 

It all started when the little fat boy from 
London, with the Far Side homed-rim 
glasses and no apparent future, met up 
with a high-priced polititcal consultant 
Enter contact lenses, an expensive hair 
cut, a tan, a ted tie and Voilk! David 
Peterson, Premier of Ontario. 

Sharon Carstairs was spared so radical a 
transformation, but not the need for some 
packaging. In her case, a red dress would 
do just fine. 

Representing a party that has come to 
stand for not quite the right and not quite 
the left, but for power generally, both 
Peterson and Carstairs were soundly 
defeated. 

For those who follow politics, and 
especially for those who foolow the 
commentators, this little popular 
uprising was uniquely satisfying. 
Nothing has been so frustrating as the 
play by play of every cynical, political 
ploy, from the cultivation of image to the 



crafty selection of election dates and the 
spending of public funds to buy elections. 
What was worse was to sec it woiic time 
and again. 

This nightmare world, however, was not 
as stable as the experts thought. We are 
reminded that politics, like economics, is 
the study of a universe that has the 
annoying habit of changing its 
fundamental laws every few decades. 
Newton would not be pleased. Peterson 
and Carstairs simply chose to stand for 
nothing at the wrong time. 

The federal Liberals will not be sleeping 
easily these nights. While the Tories 
continue to be the guardians of the free 
market and the NDP of the social gospel, 
freed at last from the ghost of the Red 
Menace, what do the federal Liberals 
stand for? 

Very little in fact. Jean Chr6tien has 
confirmed this with his stance on the 
GST. It’s common knowledge the 
Liberals intend to attack the tax before 
the election and to milk it aftCTwards — 
assuming they win and that’s not at all 
c^iain. 

Trapped in the Twilight Zone of right and 
left, of capitalism and socialism, of order 
and human rights, of antichrist and saints, 
there is one value that is being 
overlooked and that is the one that lies at 
the root of p<pular discontent. It is 
democracy itself. It would be nice if there 



was a party that paid it more than lip 
service. 

This reminds me of the Liberal 
Convention I attended as a journalism 
student back in November 1987. A few 
enlightened delegates tried to pass an 
amendment that would see Liberal 
leaders elected by the direct vote of all 
memebers of the Party, not just the select 
few sent to the Convention. A little 
electronics would have avoided a 
delegate selection process that has 
become notorious in recent years. 

The amendment was defeated of course, 
swamped in the delirious movement to 
reaffirm John Tutoct’s leadership. But it 
is comforting to know that once, at least, 
there were people in that Party who 
actually believed in democracy. 

We may not be ready for Athenian-style 
democracy, but we need something 
better than a veto evay four years and the 
phoney consultation processes that 
follow. Lookout! Here comes another 
constitutional round! 

I don’t blame the Mohawks for asking for 
morepowCT. It’s a demand we should all 
be making — even those who aren’t in 
law school. 

It’s no wcHider the people of Ontario and 
Manitoba finally got fed up and got the 
urge, metaphorically speaking, to see a 
few heads roll. 
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John Henry Cardinal Newman 

ANNUAL LECTURE 

I Is a University 

I relevant today? 

A Icctarc by 

Jean Vanier 

FOUNDER OF L'ARCHE 

Friday, S Oct« 1990, 13:30 
Rcd|Mith Hall, McGill University 



\ There will be a general discussion of Mr Vanier’s lecture, animated by commentanes 
on the lecture by McGill University Professors, on Tuesday. 9 October. 1 7:30. 

' in the Moot Court Room. Faculty of Law. New Chancellor Day Hall. 3644 Peel Street 
All are welcome to attend. 

1 Sponsored by the Newman Centre and the McGill Chaptamdy Service 




